In Search of the Rosetta Stone
of the Mediation Profession

Jerome T. Barrett

Altbough people have their choice today of an evergrowing number of
“how-to” books and articles about the mediation process, this plenitude
was bardly always the case. In fact, back in the early 1950s in the United
States, three young mediators with the Federal Mediation and Conciliation
Service (FMCS) drafted a G2-page memo on the subject of their work which
included 120 different techniques of mediation, many of which would be
familiar and useful to practitioners today. Their pioneering work, bowever,
was neither recognized nor encouraged by the FMCS; in fact, it was sup-
pressed, This article focuses on the reasons for the suppression of that work,

providing an overview of the vast changes that bave taken place in media-
tion's history and the federal labormanagement mediation agency over
the past balfcentury

In early 1953, less than six years after the creation of the U.S. Federal
Mediation and Conciliation Service (or FMCS),' three FMCS mediators sta-
tioned in Detroit wrote a 62-page memo in which they described their job
— what it was to be a mediator — and listed 120 separate mediation tech-
niques.

The fact that FMCS mediators wrote anything in those early days of the
professional mediation field is itself remarkable. For the most part in that era,
mediators were too involved in “doing” to reflect much on what it was they
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were doing. In addition, until very recently, FMCS has had an oral tradition
and a reluctance, if not opposition, to writing.? Most FMCS mediators in the
early 1950s had little formal education, and only a few had a college educa-
tion; most were former trade unionists with less than a high school diploma.
Official case reports were brief and terse, and mediator notes made during
mediation sessions were typically destroyed after agreement was achieved.

So Why Did They Write?

Back in the 1950s, the FMCS regional office in Detroit, which covered Michi-
gan and Indiana, had a practice of scheduling hourlong gatherings of the
mediators once a month to talk about issues and developments in collective
bargaining. Three of the youngest mediators in the ten-mediator office used
this rather casual forum as a springboard to get the regional director’s
approval to survey their 23 regional colleagues on how they understood the
mediator’s job, and which techniques they used in their work.?

Over a period of several months, as time from the normal work
allowed, these three college-educated mediators drafted a 62-page document
in the format of a memo to their regional director. They titled it: “Report on
The Federal Mediator: His Responsibilities, Functions, and Techniques.” They
dated it February 24, 1953 and, rather than putting their own names on the
document, indicated it was from a: “Committee on the Federal Mediator, His
Responsibilities, Functions, and Techniques.”

While they consulted with their colleagues during the discussion and
writing, the three mediators did most of the work because they were willing
and able to do 50, and because their colleagues, with less formal education,
did not see much merit in the project.

Their report was given to their regional director and labeled: “Confiden-
tial Use of the Federal Mediation and Conciliation Service Staff Exclusively”
The regional director shared it with other regional directors and a few peo-
ple in the FMCS national office. Although the report had not been made
public, within a very short time after the regional director received it, other
Detroit mediators reported to the regional director scenarios like this:

In the midst of a case, as a mediator began to use a mediation tech-
nique, one of the parties would ask the mediator: “Mr. Mediator, was that
Number 29 or 75?" As the embarrassed mediator struggled to respond, the
questioner and everyone else had a hearty laugh at his expense. (*His” is the
accurate adjective since there were only two women mediators in FMCS at
the time.)

The embarrassed mediator, upset with his young colleagues who had
written the document, complained to the regional director. The regional
director, who was never really comfortable with this “academic stuff;” agreed
with the complaining mediators. He immediately called everyone who had
been given the report and ordered that all copies be returned. As the copies
were retrieved, they were destroyed. From that point on, mediators denied
that such a report had ever been written.
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£ years went by, no reference was made to the report or the 120
techniques. When I joined FMCS ten years later, there was no reference to
the list during training or orientation in the national office or field. Nor is it
mentioned in the FMCS Annual Reports during that period, although those
reports do state something to the effect that FMCS is “constantly on the look-
out for new and better ways to train mediators” In addition, a mediation and
collective bargaining bibliography, written as an internal FMCS document in
1963, failed to list the memo.*

Some copies of the 1953 memo did survive. I acquired two copies in
my work on the FMCS history. The copies were provided about ten years
ago by retired mediators, who handed them to me with a smile of remem-
brance of the long-ago controversy. Neither retiree could recall exactly how
they happened to have the paper, or whether they had ever thought of sur-
facing it once the controversy of 1953 had subsided. Stamped on the first
page of one copy was the name of a former regional director, who later
became national deputy director of FMCS.

The 120 Techniques

In this shrouded report on mediation practice from long ago, each technique
was given a title and an explanation running from as few as six lines to as
many as 30 lines.

My reading of the 120 techniques suggests that the list has stood the
test of time. In fact, mediators today could learn a great deal from this list.
Current mediator training programs cover many of the topics on the list. Cer-
tainly, the list could be used in a current mediation training session for
mediators working in any sector.

Most mediators today would recognize some techniques by their
assigned titles, for example: 2. Ignoring Dropped Issues; 6. Exploration; 9.
Rearranging Issues; 20. Reality; 28. Timing; 32. Listening; 60. Creating
Doubt; 63. The Suggestion of Arbitration; 73. Highlighting the Best Possible
Alternative; 75. Saving Face; 86. Keep Them Talking; and 92. The Deadline.

Other titles from the 1953 memo may be more puzzling than informa-
tive, for example: 13. Crossing the Table; 52. Pointing the Arrow; 78. The
Round Robin; 79. Visual Arts; 83. The Bulldog; 100. The Telegram; and 102.
Paying the Piper. I am currently working on a subseguent article, in which [
shall deal more extensively with many of these intriguing 120 techniques.

Why Suppress or Deny?

Given the current plethora of writers and written materials on mediation,
how can the suppression and denial of the 1953 memo be explained? Does
the embarrassment of mediators, the FMCS oral tradition, or the lower edu-
cational level of mediators at that time offer an adequate explanation?

The sarcasm inherent in the question on “techniques” could well have
been embarrassing to the individual mediator and FMCS. The question seems
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to suggest that the mediator was working from a “play bc pplying for-
mulas developed by others, and not really acting very professional.”

Throughout its half-century-plus, an oral tradition has been a hallmark
of life at the FMCS. Most mediator information was gathered orally, and
shared orally. Reading and writing were a distant second. A distinct charac-
teristic of the 200-plus mediators whose oral histories I have recorded thus
far is that they are all talkers. They talk easily and often. The written word
was not as comfortable for them. The way these mediators learned tech-
niques was by observation and discussion, not reading and writing. They are
very proud of their oral skills. Most mediators from that era would probably
say that writing the list was a mistake. The fact that the agency discouraged
writing encouraged the oral tradition.

The educational level was another influence during that period. Almost
without exception, mediators were recruited from the labor movement, and
had a high school education at the maximum. Their success as union repre-
sentatives was based more on people and political skills, not academic study,
reading or writing.

The combination of those three factors — embarrassment, oral tradition
and lower education levels — can provide a plausible explanation as to why
FMCS so comfortably and completely suppressed the existence of the report
and the list of 120 mediation techniques. Even those who might have favored
the list must have distanced themselves from it once the controversy heated
up, feeling that was better for them, mediation and collective bargaining.

My interview of two of the three 1953 memo writers explains their
motives in developing the report. They were young, ambitious, new to medi-
ation work, not long out of an educational setting, willing to think of their
work in academic terms, and eager to learn from their colleagues. They also
saw it as a way to make their boss, the regional director, look good, and thus
help their status with him. Their boss had minimal formal education. “They
appeared to have no negative recollections of the suppression and denial of
their report. Both had spent many years in FMCS after 1953, and so there
recallections were likely moderated by many other intervening events.

The “Mystique Theory” of Mediation

While I am not uncomfortable with embarrassment, oral tradition, and lower
educational level as possible explanations for the report suppression, | offer
another explanation for consideration. I'll call it the “mystique theory” of
mediation. In this theory, the mystique of the process is crucial to making it
work. If the parties know too much about the process, they have less faith in
it, and thus the process is less effective.

Accordingly, mystique theory recognizes that some of what the mediator
does with the parties is undefined, unexamined, and even mysterious.
Another way of expressing this would be to describe the mediator’s work as
art. Therefore, to convert the mediator work of art into a list of 120 specific
options would minimize the significance and difficulty of the work. In 2
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sense, the 120-techniques list converts mediation into something anyone with
the list in hand could do. For the good of the parties, who need a settiement,
it is best for them not to know so much that the process doesn’t work for
them. Knowing that it works is enough; to know more is to know too much.

Mystique Theory Illustrated

In suggesting the mystique theory explanation, I am influenced by my early
experience as a staff mediator with the Minnesota State Conciliation Service
in 1961. During my first several weeks on staff, | accompanied a very experi-
enced mediator to observe his work. On a long automobile ride to a case
with my mentor, he offered his explanation of how mediation works. It went
something like this: As the mediator talks with the parties, he will very soon
hear their expressions of hopelessness about their situation. The mediator
helps the process by supplying a fog to engulf the parties and further
obscure their view of any solution. When the process is ready for the media-
tor's help, the mediator, standing outside the fog bank covering the parties,
will see two hands emerge from the fog, one from the union and one from
management. The mediator clasps the two hands, joining them together to
produce the solution the parties needed. At this point, the parties are so con-
fused and frustrated in their pursuit of a resolution, they will accept any
solution offered by a friendly source, the mediator.

I was able to observe his techniques for enhancing the fog and feelings
of hopelessness. His primary technique involved talking in often confound-
ing metaphors and making ambiguous references. For example, when no
offer had been made by the parties when he felt one should, he would say,
with dramatic gestures: “I've been looking into the min barrel, and I don't
see anything but water” or “I don't see any coconuts on the bar”

Frequently, parties hearing such remarks would ask each other what he
was talking about. If they asked him, he would just repeat himself and add
more of the same. Finally, when the parties reached the necessary point in
their thinking, they would ask the mediator if he had any suggestions. At that
point, the mediator would become very specific and prescriptive in both
content and process terms. And frequently, that would lead to settdement.

I had a similar experience with a senior mediator I worked with in the
'mid-1960s at FMCS in Milwaukee. He had invented a fictional character
called “Sam Lapetus™ whom he would play in his conversations with the par-
ties, telling jokes with a comic dialect. The first few times I heard him play
Sam, I thought it was a real person; the stories were both comprehensive
and engaging. Without exception, Sam Lapetus’ story led the parties away
from the subject under discussion and instigated an exchange of jokes and
stories. Finally the mediator, usually as the Sam Lapetus character, would sug-
gest a content or process solution, which more often than not became the
basis of settlement.

It can certainly be argued that neither of these examples seems very
respectful of the parties. Both styles of mediation seem to be personality-dri-
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ven, promoting the idea of the parties’ helplessness and place their settle-
ment too much in the hands of others. Since neither example can be
explained systematically or logically, they manifest characteristics of media-
tion as art or mystique.

Another example illustrating the mystique theory involves the parties’
self-delusion. An African-American mediator (a rarity in the 1960s by the
way) had been a very successful national mediator for FMCS. His explanation
for his success, during an era when racial bigotry prevailed, involved what
he called a self-defusion consisting of several steps:

» The parties needed a settlement, having failed to achieve one in direct
bargaining or with the help of the local FMCS mediator;

» ‘The National Director of FMCS, the premier mediation agency, had sent
this particular mediator to help them, and no other choice was offered;

= Therefore, to overcome their typical reaction to a black, they choose to
identify this black as positively different from any black they had ever
known. He was not just good, he was exceptional. He was better than
any other mediator could possibly be.

As a result of this self-delusion, the parties credited the mediator with
exceptional skill, greeting his ordinary actions and suggestions with great
respect. In other words, the parties credited the mediator with more impact
on their settlement than he felt he deserved. Thus, the parties created a
“mystique” around this mediator, not allowing themselves the opportunity to
examine clearly what he said or did to help them. And it worked.

What Life was Like in 1953

In interpreting the past, historians suggest that the entire historic context
must be appreciated. That is appropriate in trying to understand what FMCS
did with the 1953 memo and the 120 techniques. Collective bargaining was
not a very mature process in 1953 and, in fact, had only existed in a few
industries before World War II. During the war, real collective bargaining
was suspended, based on the unions’ commitment to forego the rights to
strike and a War Labor Board that ruled on labor agreements. Following the
war, free, widespread collective bargaining began.

In 1953, collective bargaining, and its companion mediation, were still
very much in development. f mediators and the FMCS took seriously the
statutory language obligating them to promote and nurture collective bar-
gaining, the “burial” of the 120-techniques list is more understandable. The
access of the parties to the 120-techniques list, in their view, must have been
seen as threatening to adolescent collective bargaining and mediation, and
therefore, something that must be suppressed and denied.

The writings of Thomas Kuhn may be useful in contrasting 1950s-stvle
collective bargaining and mediation with the current style of workplace dis-
pute resolution. Kuhn (1962) introduced the concept of paradigm to exphin
how scientists practice problem solving, and how an established paradigm,
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:;’I[hil:l a sPeciﬁc scientific discipline, must be challenged and rejected to cre-

cct; scu:r}nfic progress based on a new, replacement paradigm. The social and

¢ nlomEIc paradigm o.f the 1950s projected stark dichotomies: The USSR ver-

]_lils) the {.jS., commnunism vcrs.us freedom, the Korean War, racial segregation.

0wor a}n ma-nagcmcr'lt relations and collective bargaining fit within these

dmrc 1ing d:.chotomxes, as unions attempted to establish their legitimacy

anhi ;vrcszlc r?ghts and prerogatives from .management. Strikes, some of

which were v1-01r’j-nt anc_:l lengthy, were plentiful in the 1950s. The, very lan-

lg.ua.gc of ncgoufmons.dzsplaycd passion, aggression, and threats, all of which
mnu;fll the parties’ thinking to very few options. ’

contrast, today strikes are rare and nonviol i
i ent, problem solving h

La;ﬁflydrcplgccd aggressive, hard-nosed bargaining; mutual interests arf reis

zed and numerous opti i i

o e ol ptions are considered. And thus, a new paradigm

o 'elldcdlators from the 1_9505 might argue that the blessings of an expand-

mﬁddlzr:ﬁzy :;:Ld (;i:; pzlmcnt work of artful mediators helped the parties

ugh a difficult period. For those mediators i iati
. 1 ik , protecting mediation
techniques from detailed examination made their work more effective and

nl![[LIlCd COI]CCI!UC bargmln ata C:Il € I y -
g t [od g {4 ume.
hUS, thC m Suquc Of mﬁdla

Why the Forgotten Rosetta Stone?

Since its discovery in 1799 near the mouth of the Nile, the Rosetta Stone has
;::S?frt(r)n 1;3):;231? t'?ﬁck;y totunc;crstzmding something previously confound-
1 2 osetta Stone, a black sla i i i
two ancient Egyptian scripts and a Greek script ;r?)ii[zlz::sc?l:hl: S:lr(;};f d ot
tant key to understanding Egyptian hicrogiyphics’ e
will The meager amount of written material on mediation in 1953% and the
ingness of the FMCS to suppress this report, stands in sharp contrast with
th(; trcmcndous.vc?lume of written materials, conferences, training SCSSiOll'lS
ﬁcnl[:sgjss olf; tr{r:sf:cfl.muon today, While _mediation had been used in labor—managei
lent ¢ g for nemfly._SO years in 1953, it was hardly a well understood
p s. Certainly mediation garnered media attention during that era, partic-
ufarly when a strike occurred. However, the media primarily re oncc’:llzh
dispute was being mediated, without any details that might ﬂfum.inatc 7;'; -
p'rocess..lt is this lack of detailed knowledge of mediator techniques cox;i
bm:cd with the FMCS suppression of this uncharacteristic mediator v;rritin
project, and the casual discovery of their work in the midst of an avalanch %’
current r?lcdiation writings, that invites the Rosetta Stone title. o
tion)W}urif attending a SPIDR (Society of Professionals in Dispute Resolu-
conterence recently, I was struck by the contrast berween the late
1990s and 1953, when the Rosetta Stone memo first appeared. At the confer-
ence, a workshop speaker explained a transformative mcdia;jon technique
she !m.d u§ed successfully in a business dispute. Having assumed that gnc
participant was uncooperative in the process because he felt hurt and
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injured by the other party, she began to see him as an injured child in need
of comfort and nurturing. Then she began to envision herself holding this
man as a child in her arms as she cuddled him in a rocking chair. As the
meeting droned on, she continued to rock and give nurturing comfort until
the man began to respond positively to the mediation process. (This tech-

nique is not on the 120-techniques list.)

Today's unstoppable willingness of mediators to talk and write in open
forums about the mediation process, including unusual techniques they had
tried, has accompanied the expanded use of mediation into disputes beyond
of the labor-management sector over the past 25 years. Such willingness to
discuss processes and techniques has not always been the case, as the burial
and denial of mediation’s “Rosetta Stone” illustrates.

1. The Federal Mediation and Conciliation Service was created by Congress in 1947 as the
replacement for the United States Conciliation Service, which had been mediating labor-manage-
ment disputes since prior to World War 1.

2. While working as an FMCS mediator in Milwaukee in the late 1960s, T wrote an essay on
the potential for using mediation in civil rights and community disputes. As required by agency
regulations, [ submitted the essay to my regional director for his approval before submitting it for
publication. After several weeks of not hearing from him, [ inquired about the paper's status. My
regional director said he hoped [ had forgotien about it. Then he argued 1 should not submit the
work for publication, urged me not to write anything more, and suggesied writing wasn't good
for my career. In spite of his strong, clear message, I asked him to send it to the national director
for his reaction. A month later, he called saying that the national director had given his approval,
so he was reluctantly agrecing. But he wanted to make sume suggestions. 1 accepted them
because they were not substantive. Finally, he dictated the disclaimer that must appear with the
publicatiun. Lastly, he reminded me that T had not been hired by the FMCS to write. My essay was
published in the Muntbly Labor Review. 1967

3. The three Detroit mediators were David Tanzman, [rvin Gerard and Irving Paster. Tanzman
and Gerard remained in the FMCS for many years; Paster left after just a few years.

4, “Annotated Bibliography of Mediation and Other Selected Labor-Management Subjects” (An
eleven-page FMCS internal agency paper circulated in 1963). An expanded version of this paper
was issued two years later: “Mediation and Mediators: A Summary of Published Materials.” (FMCS5,
1965. pp.67.) The author of this essay warked on the later version. 1 have no recollection of hear-
ing or seeing the Detroit mediators” paper, and 1 had access to the extensive library of the U.S.
Department of Labor for my research.

5. In the introduction to the 1953 memo, the techniques are referred to as “the mediator's
bag of tricks.”

6. Former FMCS mediator Charles Rehmus, writing in 1965 as a professor at the Institute of
Labaor and Industrial Relations, University of Michigan-Wayne Sate University, reviewed the litera
ture on mediation and contrasted its meagerness with the extensive literature on collective
bargaining negotiations. Rehmus wrote: “Mediation is perhaps the feast studied subject in the field
of industrial relations.” And of course, this was even more the case 12 years prior to the Rehmus
review, He clites unly seven studies ur descriptions of mediation in 1953 and before. They
included 1wo books, Two journal articles, two published papers, and une unpublished paper.
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