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" By Wayne L. Horvitz

Five years ago Congress put thg fiﬁishing touchéé oh'a
piece of ]egiS1atioh that had taken 18 months to fashﬁoq'and-
‘passed and sent to the President Public Law 93-360. '

This important piece of legislation did two things: It re-
moved:the exemption from Taft-Hartley enjoyed by priyafejhon-'
~ profit hospitals; and it established special bargaining procedures
for hea1th-care'industry negotiations. | |

There were few at the time who argued that the eiéﬁptidn
shouldn't be removed. It had not been in the original 1935
.Wagnef Act, lﬁ.federa1 éodrt‘éipreSSIy ruled in 1942 that §d6ﬁ”l
hospifa]s.were covered. Fuirthermore, common sense argued‘that
hospital employees Shdu1d enjoy the same rights as dther_Ameri-
can workers. . And finally there were statistics to show thaf
the exempt1on had not had much effect anyway, except to drive up
the number of days of work lost because: of recognition str1kes,"
since exempted un1ons cou]dn "t file for NLRB cert1f1cat1on pro-
'cedures. _'

_The case fbf establishing special bargaining proceddres;'A
however, was not S0 c]ear nor c]ean-cut. The AFL- CIO argued
f,that no exception shou]d be made Ehat the exempt1on shoqu be-
Hemoved and that hea1th care 1nst1tut1ons and their organ1zed
emp]oyees shou]d operate under: the same rules -governing the rest

_of private qndustry.



. _ . Industry on the other side contended that patieht»care_as well
as labor-management. relations should be considered, and that.measures
should be enacted which would reduce the 1ikelihood of strikes and |
minimize their impact on health ‘care when they did occur, -The'Califor-
nia Hospital Assoc1at1on proposed factfinding and a 120- -day coo11ng-
off. period after the exp1rat1on of a contract

The b1]1s.passed by the House and Senate differed. The House
version inC]dded a modified 60-day cooling-off period'with a board
of inquiry appointed by the federa1 Médiation and Concf]iation Ser- .
‘vice to operate during that time. The Senate version did not.

" When the final bill emerged from committee, it contained the |
board of inquiry provision as it now exists. This board is ap-

‘ pointed by the director of FMCS has 15 days to comp]ete 1ts work,
and makes - its report before the ex1st1ng agreement expires. '

There was only one problem. The language used to draft this :
compromise and Qraft it to the-trunk of the basic Taft-Hartley
provfsions was imprecise and a]]owed a Toophole for the'parties-to '
wr1gg]e through when they wished to frustrate a board

It was the Jntent1on of Congress that FMCS would be not1f1ed |
of -a health care dispute 60 days before an ex1st1ng contract ex- |

. pired and have 30 days to determine whether a board was needed Thus
a board would take effect 30 days before the old agreement ran out,
would have 15 days to oomp]ete its work, and ‘the parties would have

i5 days to consider the findings of the board.



Unforfunate]y, the 1anguegeuof the!]aw says that FMCS has

30 days to determine whether a board should be appointed.after

&

having_been notified by the parties”thaf;e-dispute'existé;,eﬁd

 that the notification to FMCS that a diépute exists shall be given

within 30 days after the barties haye notified each other that
one or the o;her wishes to medify or merminate an existing agree-
ment; that.notiffcation must be gfven 90 days before the old
contract expires. |

Interpreted literally, which is what two fedéra] courts

‘have done, this-meaﬁs that the parties are free to notify‘FMCS

o that awdispute exists immediately after the 90-day notification

is exchanged, and before any bargafning has takeh'pTacei"Since

. the clock begins to run the moment the notice is received by the

Service, the 30-day period.in which the decision to appoint a
board can run out 60:days before the old contract ekpires; which
invariabTy is far too early in the negotiations to be of any real
value in reaching a settiement.

This does not mean_that the parties can avoid a board by
takiﬁg this,fack. The courts have upﬁe1d our aufhofity to ap-
point a_board even -in advance of serious-baréaining. It is -
clear, however, that the value of such a boerd is diminished.if
it must’cqmp]ete its work while the:parties are still in the

”

preliminary stages of negotiations. -



. R _This is true even when the f(-mna'l,‘ notifi c'a_ti'on i,-s'given tb-
o FMCS 60 days before a contract expires, as Coﬁgréss intehdéa;_Quite
often serious bargaining doesn't really begin until the last few
-days, and'a Board appointed'30'days beforé a contract'expires that
must complete its work iﬁ 15 days may be almost as useless as a
Board ahpoinfed'Go days or more in advance,

To get around this prob]em,.the Service has developed the
technique of using a jbint stipulation agreement between the
parties by which they authorize the director of the Service to
appoint a factfinder at a 1ater.date; for gxamp]e, at the end
of the coﬁtract,if no hewzagreement_is reached, or when a 10-day

o strike notificatioﬁ.is served by é union. ..

: . : ' ,‘ | Normally, such a factfindér_wou1d operate.-ﬂndér the same
procedures as a board of inquiry, unless the parties and the
.Service agree to others.

'_ InterestinQIy, in the past year or-so,'we'vé been using
this tgchnique more and more and our statistics now show-1f:
§ljght1y more instances of factfinders being appointed by the
Service ‘as a result of stjpulation agreement§ than boards of

| inquiry béiﬁg_appointed by the Service.uﬁder the terms of
‘PubTic Law 93-360. Khich is not to say that either boards of
ihquiry or factfinders afe widely used in health Care'disputes;
In the five years that the law.has be§n-in.effect, the Service
has -appointed boards or factfinders in only about 3 percent of

~all health care cases.



In part this is because the law very p1ain]y'states that
boards should be appointed only in disputes in which a strike or

lockout would have a ser1ous 1mpact on- the de11very of hea1th

_care services; and certainly a vast number of d1sputes do not fit

in this category.:

But the percentage is Tow for-another reason. 1In addition
to-considering'thejconsequencesAof a work stoppage on the delivery
of'heaith care, the SerVice also considers the impact of a board
on the-bargaiﬁing- If it appears that a board ‘would not-help
negot1at1ons then none 1s appo1nted ' |

And f1na11y, many t1mes med1at1on works so well that noth1ng

else is needed.

Even before the law was passed FMCS began conferh1ng with
the part1es in theﬁheadth care 1ndustry, and that has cont1nued
One of the things that has been brought to our attention s that
in many instances the: partieS'would like to be consulted before -
a board is abpointed Recent1y, we 1ssued new- regu1at1ons wh1ch
prov1de fpr procedures whereby thewpartiesecan subm1t go1nt1y a
list of one or more persons that they would feel comfortabIe
working with as a board of inquiry. The Tist should be submitted ;
90-days prior to;the_expiration of the contract so that: one; '
constructionuof-the_list won;t interfere;with bargaining later

in'the-negotiatfenS' and, 'two .FMCS can contact the individuaTs '

- on. the 11st ear]y to see 1f they would be available to serve.

Let me add, however, that FMCS is not bound to appo1nt

- a person on the 11st _



'Sometimes the parties in a health care diSpute-pfefer to
use their own factfinding or arbifratidn prOcedures'to resolve -
their differehces The new regulat1ons make it an FMCS p011qy
to -defer to such procedures as long as they meet certa1n cr1terma
which enable the Service the meet its ob11gat10ns under the Taw.

The Service will defer to private factfinding and not -

_appoint a board of inquiry when: The private factfihding pro;.

;edure agreed to by the parties provides for-an automatic point

in time ab which factfinding begings that it provides for an
agreed. upon procedure for se1écting an impartial factfindef;_that
it phovidés that there can be no strike or 1ock§ut duringithe”
factfinding period and for at least seven.days after the:fact-- |

finding is completed; ‘and that it requires the factfindém'tb

prepare a-written report containing findingé of facf'and recom-

mendations for ;ett]ement, a'copy-of.which is to be given to
each party and the Service.

o The‘Service will defer to private interest'arb{tration-

‘when: The interest ahbifration prdceduﬁeﬂﬁrovides'there can’

be no strike or lockout or dhanges-of_emp1oyment ddringithé"

proceed1ngs, that the award is final and binding; a f1xed
‘ ,method is prescr1bed for se]ect1ng an arb1trator, and a wr1tten

. award is made by the arb1trator.



The law provides that when FMCS. appo1nts a board of
inquiry, the.board is paid for by public funds. The same ho1ds
true when the.parties enter into a stipulation agreement
that a]]ows FMCS to appoint a facttinder at a subsequent point.

When the Serviceldefers to_private'faotfinding'or arbi-
tration procedures; however, the cost of the services of the
factfinder or arbitrator must be borne by the parties.

I'd Tike to stress one thing very strong]y. I'don't

want to abpoint boards; I don't want the Service to have to

“do any more than the bare minimum in- health care negot1at1ons

I want the part1es to sett1e their own disputes in the1r own

way, and that is why I backed the new regu]at1ons--to give the

'_part1es the greatest possible latitude to work out their dif-

1ferences in the1r own way.

Th1s not to say Ior the’Med1at1on Serv1ce has any intention
of sh1rk1ng duties under the law. It simply ref1ects my philo--
sophy that the part1es should do for themse]ves rather than have
the government do for them--or to them, as the case may be.

1 began by saying that the health care 1aw was passed by

Congress five 'years ago.” Five years 1s a good round number, and

a f1ve-year perspective is a useful one for Judg1ng Just how we11

or poorly a law has operated.



Statistics’are usually misleading, so I don't claim these

-figures?prove'anything; but it's interesting to note that work
. stoppages occur in approx1mate1y 4 .to 5 percent of our health

, care cases and in about 12 to 15 percent of all our other cases:'

r—" > 53
These ‘figures vary s11ght1y'ﬂﬂﬂbﬁﬁﬁﬂh&%ﬁ?ia&L but not by much.

. On the. surface, it looks 11ke the special health care
procedures-are“thhee~t1mes more effect1ve in preventing 1ockoutS"
and strikee thah-i. normal bargaihing with mediation. |

UnfortunateTy, we canft<say that with any degree of surety.

In all our other cases, we picE'and choose only those which

-most need our attention. Naturally, we chopse those in‘which .

bargaining'probIems exist, and these are the lo§ical candidates
for work stoppages at some point down the road. |
The hea]th care law says that FMCS shall med1ate all cases.
I'm sure that there are some that get by us. But by and ]arge,
we do our best to find them all, track them, and see them thrqugh.
My point is that we don't screeh out the hea1th:Cahe cases
that don't require our attention, as we do many times~with dispute
cases in other industries. | |

But subjectively, I do think the 1aW'is'workingi The”to-day_

strike notice was intended to insure adequate time for'transferring )

patients and so forth before a strike.v Our exper1ence ‘Ras; been

that it has been of some help in the barga1n1ngfprocess, too.

L.__“‘_;,- In the past fiscal year; strikesfdccurred'in-é.s'perCeht of

health care cases, and in 13;3 percent of all otheh'ceses;j'



. It has enabled the parties who get behind in their bargaining
schedu]e'to éo past a contract expiration without the union
-suffering a loss of credibi1ity_because it didn't strike, and'with-'
out management having to bargain under the pressure of an instant-
strike at any time. | _ |
The board of inquiry provision has not only added'a,new'dimen4_
sion t0-negotiations,,it has put pressure On'the'barties°to:make
progress ear1y t0-a¥oid a board, and it has been the'Catalyst;for
the stfpu1ation_agreement for 1aten factfinding and'the'defennaT
to private.procedures and arbttration that I've already discussed.
What the law doesn't do and can't do is-discusslthe-prob1ems |
B of'health@care.bargaining, such as the role of the third party
. | payor, the impact of state and local regulatory commissions, and
SO forth '_ | |
But what it may have done is force us to talk among ourse1ves'
_{anq .come up w1th-forums that.otherW1se wouldn't have ex1sted.
o We now have a rev1ved Jo1n€ 1abor-management commi ttee, -and
"f:a new interest in the subject, judging by the per1od1ca15 that
have sprouted and the art1c1es be1ng wr1tten _
S1nce hea]th care is a1most the largest 1ndustry today in this
_hzcountny, and one that has come under 1ncreas1ng cr1t1c1sm because of
1ts 1ncreasvng costs to consumers, there's much to d1scuss
I believe it is the role of the-Mediation Service to he_pant
of that discussion, and to work with the parties tofexp1one~new

and better ways make health care bargaining work. .




